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OPI NI ON
Pogue, Judge: Defendant, the United States, noves for sumrary
judgnent pursuant to USCIT Rule 56. Plaintiff, Cunm ns Engine
Conmpany ("Cumm ns"), opposes Defendant’s notion, asserting that
summary judgnent is not appropriate because genuine issues of
material fact exist. Jurisdiction is predicated on 28 U S.C. 8§

1581( a) (1994) .
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Backgr ound

On Decenmber 5'" and 28'"" of 1995, Plaintiff filed protests
chal | engi ng t he deci sion of the U S. Custons Service ("Custons") to
deny duty-free treatnment under the North Anerican Free Trade
Agreenent ("NAFTA') to certain diesel engine crankshafts that
Plaintiff inmported from Mexico. Under GCeneral Note 12(a)(ii),
Har noni zed Tariff Schedule of the United States ("HTSUS'), 19
USC § 1202 (1995), an inported good is eligible for NAFTA
preferential duty treatnment if it "originate[s] inthe territory of
a NAFTA party[.]" See also 19 U S.C. § 3332 (1994). Were a good
is not "wholly obtained or produced entirely"” in the territory of
a NAFTA country, the good nust undergo "a change in tariff
classification" within the NAFTA country in order to qualify as
originating fromthat NAFTA country. See General Note 12(b)(ii),
HTSUS.

Here, the production of the inported crankshafts began in
Brazil under the operation of Krupp Metal urgi ca Canpo Linpo, which
manuf act ured crankshaft forgings fromalloy steel. Next, Cunm ns
de Mexico, S.A ("CUMVBA"), a wholly owned subsidiary of Plaintiff,
inported the articles into Mexico and further processed theminto

the finished crankshafts that Plaintiff ultimtely inported into
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the United States.

Upon inportation into the United States in June and July of
1995, Custons classified the crankshafts wunder subheading
8483.10. 30, HITSUS (1995), <covering other transm ssion shafts
(i ncluding canshafts and crankshafts) and cranks, with a duty rate
of 3.5%ad valorem Plaintiff argues, however, that Custons should
have classified the crankshafts under subheadi ng (MX)8483. 10. 30,
HTSUS,' as goods originating from a NAFTA country within the
meani ng of General Note 12(b)(ii), HTSUS.

According to Plaintiff, the articles were classifiable upon
entry into Mexico wunder heading 7224, HTSUS (1995), as
"sem finished products of other alloy steel[.]" Thus, because the
articles were further processed within Mxico into finished
crankshafts classifiable under subheadi ng 8483. 10. 30, HTSUS, they
underwent the tariff shift required to be deenmed goods originating
from a NAFTA country wunder General Note 12(b)(ii), HTSUS.
Def endant denies that the goods underwent the required tariff
shift, contending that they were already classifiable under
subheadi ng 8483.10. 30, HISUS, upon entering Mexico. Thus, the

par anount i ssue before the Court i s whether Custons’ determ nation-

The prefix "MX'" indicates that the article is a product of
Mexi co and thus accorded NAFTA preferential tariff treatnent.
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-that the articles were classifiable under subheadi ng 8483. 10. 30,
HTSUS, upon entering Mexico--can be decided as a matter of |aw.
Plaintiff alleged the follow ng three counts inits conplaint:
(1) because the crankshafts originate in a NAFTA country for
pur poses of duty preferences under CGeneral Note 12(a)(ii), HTSUS,
Plaintiff’s inports should be reliquidated as duty-free under
NAFTA, see Pl.’s Second Am Conpl. 19 25, 28; (2) because Custons
"inproperly denied Plaintiff’s clains for NAFTA preferential duty
treatnment prior toits commencenent of a NAFTA origin verification
as required under 19 CF. R 8 181.71[,]" Plaintiff’s inports should
be reliquidated as duty-free under NAFTA, id. T 31, 33; and (3)
because the crankshafts underwent a substantial transformation in
Mexi co, they should be reliquidated duty-free under NAFTA as
products of Mexico within the neaning of 19 U S.C. § 1304, see id.

19 36, 37. Defendant noves for summary judgnent in its favor on

all three counts.?

Undi sput ed Facts
This matter involves inports into the United States of diesel

engi ne crankshafts in June and July of 1995. See Def.’s Statenent

Pl aintiff nmoved this Court for an order granting oral
argunent. Because the issues presented are thoroughly addressed
in the parties’ briefs, however, Plaintiff’s notion is deni ed.
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of Undisputed Facts 7 1.° The inported nerchandi se was exported
fromMexi co by CUMWBA, a whol | y-owned subsidiary of Plaintiff, the
inporter. See id. Y 2.

The manufacture of the inported crankshafts began in Brazi
with a closed-die forging process, which involves forging between
matrices. See id. T 3. After cooling, the articles were renoved
fromthe dies, and their ends were mlled (a nmachining process) to
allow themto be securely clanped into the machines used in the
machi ni ng operations perfornmed in Mexico. See id. T 4, Pl.’s
Counterstatenent to Def.’s Statenent of Undisputed Facts ("Pl.’s
Counterstatenent”) § 1; Def.’s Mem in Reply to Pl.’s OQop’'n to
Def.’s Mot. for SJ ("Def.’s Reply") at 4-5. In addition, the
articles’ mass centers (i.e., centers of bal ance) were established
by machining |ocator center points on each end. See Def.’s
St at enment of Undi sputed Facts § 4. The nass centers were redone in
Mexico. See Pl.’s Counterstatenent § 1; Def.’s Reply at 4-5. Also

in Brazil, grease pockets, 50 mmin dianeter and 13 nmm deep, were

machined into the flange ends with a lathe. See Def.’s Statenent

A party noving for summary judgment nust subnmit to this
court a "concise statenment of the material facts as to which the
novi ng party contends there is no genuine issue to be tried."
USCIT Rule 56(i). "All material facts set forth in the statenent

.o wll be deened to be admtted unless controverted . . . by
t he opposing party.” 1d.
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of Undisputed Facts 1 5. The design of the finished crankshaft
requi res a grease pocket. See id. Finally, the articles were
subjected to shot blasting in Brazil. See id. § 6.

As inported into Mexico, the articles possessed the general
shapes of crankshafts and were intended for wuse only as
crankshafts. See id. § 16. In Mexico, the articles underwent at
| east fourteen different machi ni ng operations, touchi ng 95%of each
article’s surface. See Pl.’s Counterstatenent Y 2; Def.’s Reply at
4-5, The machining processes performed in Mexico renoved up to
one-third of the material fromcertain areas of the articles and
between one-third and two-fifths of an inch of steel from other
areas. See Pl.’s Counterstatenent  2; Def.’s Reply at 4-5.

In response to a letter fromPlaintiff dated June 23, 1995,
Custons issued an advance ruling, Ny 811617 (July 27, 1995),
pursuant to 19 CF. R 8§ 181.92 (1995), which notified Plaintiff
that the inported crankshafts were not entitled to NAFTA duty
preference. See Def.’s Statenent of Undisputed Facts f 17. After
Plaintiff’s initiation of this action in this Court, Custons
conducted an origin verification pursuant to 19 CF.R § 181.72
(1995), which confirnmed Custons’ earlier findings set forth in NY

811617. See id.
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St andard of Revi ew
Pursuant to USCIT Rul e 56, summary judgnent is appropriate "if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, showthat
there is no genuine issue as to any nmaterial fact and that the
noving party is entitled to judgnent as a matter of law " USC T

Rul e 56(d); see also Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986); Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

In considering whether material facts are in dispute, the
Court nust consider the evidence in a |light nost favorable to the
non- novi ng party, draw ng all reasonable inferences in its favor,

as well as all doubts over factual issues. See Anderson, 477 U. S.

at 255; Adickes v. S.H Kress & Co., 398 U S. 144, 157 (1970).
Neverthel ess, "[wjhen a notion for summary judgnent is made and
supported . . . , an adverse party may not rest upon the nere
all egations or denials of the adverse party’s pleadi ng, but
must set forth specific facts showi ng that there is a genuine i ssue
for trial." USCIT Rule 56(f).

Count | of Plaintiff’s conplaint requires the Court to apply
the NAFTA origination rules. In doing so, the Court nust review
Custons’ «classification of the articles upon their entry into

Mexi co as crankshafts under subheadi ng 8483.10. 30, HTSUS. The
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Court analyzes a classification issue in two steps: "first, [it]
construe[s] the relevant classification headi ngs; and second, [it]
determ ne[s] under which of the properly construed tariff terns the

mer chandi se at issue falls." Bausch & Lonb, Inc. v. United States,

148 F. 3d 1363, 1365 (Fed. G r. 1998)(citing Universal Elecs., Inc.

v. United States, 112 F. 3d 488, 491 (Fed. Cir. 1997)). \Wether the

merchandise is properly classified is ultimately a question of

law.* See id. Summary judgnent is therefore appropriate "when

“The Supreme Court’s recent holding in United States v.
Haggar Apparel Co., 526 U S. _ , 67 US L W 4249 (U S. Apr. 21,
1999), raised questions concerning the standard of review
applicable to Custons’ interpretation of the nmeani ng and scope of
tariff terns. See Avenues in Leather, Inc. v. United States, 178
F.3d 1241, 1244 (Fed. Gr. 1999). In Haggar, the Suprenme Court
hel d that if an HTSUS provision is anmbi guous and Custons
promul gates a regulation that fills a gap or defines a termin a
way that is reasonable in |ight of the legislature s reveal ed
design, courts should afford the interpretation the deference
articulated in Chevron U S.A Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 844 (1984). Haggar, 526 U.S. at _
67 U.S.L.W at 4252-53.

In The Mead Corp. v. United States, 185 F. 3d 1304 (Fed. Cir.
1999), however, the Federal Circuit held that Haggar does not
apply where Custons "nerely issue[s] a classification ruling
inplicitly interpreting an HTSUS provision.” 185 F.3d at 1307.
Recogni zi ng Mead, Defendant neverthel ess argues that its |egal
interpretations of the tariff schedul e here should be accorded
Chevron deference. See Def.’s Reply at 2 n.2. The Court
di sagr ees.

Specifically, in Mead, the Federal G rcuit declined to grant
Chevron deference to a Custons ruling issued under 19 C.F.R 88§
177.0-177.12 (1998). See Mead, 185 F.3d at 1307. The court
expl ai ned that such rulings "do not carry the force of |aw and
are not, like regulations, intended to clarify the rights and
obligations of inporters beyond the specific case under review.
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there is no genuine dispute as to the underlying factual issue of

exactly what the nerchandise is." [|d.

Di scussi on
The NAFTA Origination Rules
The HTSUS consists of (A) the General Notes; (B) the General
Rules of Interpretation; (C the Additional US. Rules of
Interpretation; (D) sections | to XX, inclusive (enconpassing
chapters 1 to 99, and including all section and chapter notes,

article provisions, and tariff and other treatnment accorded

Instead, a ruling nerely interprets and applies Custons |laws to a
"specific set of facts.”" 1d. (citing 19 CF.R 8 177.1(d)(1)
(defining "ruling”)); see also 1 Kenneth Culp Davis and Ri chard
J. Pierce, Jr., Adnmnistrative Law Treatise § 3.5
(1994) (di scussing the scope of Chevron); Robert A. Anthony, Wich
Agency Interpretations Should Bind Gtizens and the Courts?, 7
Yale J. on Reg. 1 (1990)(arguing that an agency’s | egal
interpretation in a formal format, such as a |legislative
regul ation, should be afforded Chevron deference, but that an
agency’s legal interpretation in a less formal format, such as a
| etter or guideline, should not be afforded Chevron deference).
Here, Custons issued a NAFTA advance ruling pursuant to 19
CF.R § 181.99 (1995), determning that the inported crankshafts
did not originate in a NAFTA country. See NY 811617 (July 27,
1995). Simlar to Custons classification rulings under 19 C. F. R
177.0, NAFTA advance rulings are neither precedential nor carry
the force of law, see 19 C.F. R § 181.100(3)(1995), but nerely
apply the NAFTA laws to a "specific set of facts,"” see 19 C. F. R
§ 181.92 (1995). Therefore, the principles denying Chevron
deference to standard Custons rulings in Mead apply w th equal
force to the NAFTA advance ruling issued here. The Court wl|
not afford Chevron deference to the |legal interpretations of the
HTSUS articulated in Custons’ negative origin determnation
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thereto); and (E) the Chem cal Appendi x.
The proper classification of nmerchandise is governed by the

CGeneral Rules of Interpretation ("GRI") to the HTSUS. See Ol ando

Food Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cir. 1998).

GRI 1 provides that, "for |egal purposes, classification shall be
determ ned according to the terns of the headi ngs and any rel ative

section or chapter notes . . . ." @GRl 1, HTSUS;, see also Ol ando

Food Corp., 140 F.3d at 1440; Harnoni zed Cormodity Descri ption and
Codi ng System Expl anatory Notes (1% ed. 1986) (" Expl anat ory Not es")
at 1 ("[T]he terns of the headings and any relative Section or
Chapter Notes are paranount, i.e., they are the first consideration
in determining classification.").?

In reviewing whether the subject goods underwent a tariff
shift in Mexico as required by General Note 12(b)(ii), HTSUS, the
Court nust determ ne whether Custons’ decision that the subject

articles were covered by subheading 8483.10.30, HISUS, upon

inportation into Mexico is correct as a matter of law. Plaintiff

>The Expl anatory Notes "provide a comentary on the scope of
each heading of the Harnonized [Tariff] System and are thus
useful in ascertaining the classification of nmerchandi se under
the system™ H R Conf. Rep. No. 576, 100'" Cong., 2" Sess. 549

(1988). It has long been settled that, "[w] hile the Explanatory
Not es do not constitute controlling |legislative history, they do
of fer guidance in interpreting HTS[US] subheadings."” Lonza, Inc.

v. United States, 46 F.3d 1098, 1109 (Fed. Cr. 1995).
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argues that this dispute requires resolution of genuine issues of
fact and that, therefore, summary judgnent is not appropriate.
Plaintiff maintains that the articles were classifiable under
headi ng 7224, HTSUS, upon inportation into Mexico.

Note 1(f) to Section XV, HTSUS (1995) (which includes Chapter
72), states that the section does not cover articles of Section
XVI, HTSUS (1995) (whi ch i ncl udes Chapter 84). Therefore, Defendant
counters that, if the articles were covered by subheading
8483. 10. 30, HTSUS, wupon inportation into Mexico, they nust be
classified as such, even if they were also classifiable under
headi ng 7224, HTSUS. See Def.’s Reply at 2.

Def endant relies on GRI 2(a) in arguing that the articles were
cl assifiable under subheading 8483.10.30, HTSUS, upon entering
Mexi co. See Mem in Supp. of Def.’s Mdit. for SJ at 19-20. That
rule provides, "Any reference in a heading to an article shall be
taken to include a reference to that article inconplete or
unfinished, provided that, as presented, the 1inconplete or
unfinished article has the essential character of the conplete or
finished article.” GRI 2(a). Def endant contends the articles
possessed the "essential character” of a conplete or finished
crankshaft upon entering Mexico; therefore, they were at that tine

classifiable under subheading 8483.10.30, HISUS, as unfinished
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crankshafts. See Mem in Supp. of Mdt. for SJ at 20.

Al though the articles at issue may indeed have been
cl assifiable as Defendant maintains, the Explanatory Note to GR
2(a) provides,

The provisions of [GRI 2(a)] al so apply to bl anks unl ess

these are specified in a particular heading. The term

"bl ank” neans an article, not ready for direct use,
havi ng t he approxi mate shape or outline of the finished

article . . . , and which can only be used, other than in
exceptional cases, for conpletion into the finished
article . . . . Sem-manufactures not yet having the
essential shape of the finished articles . . . are not

regarded as "bl anks."
Expl anatory Notes at 2.

Here, it is undisputed that the articles upon inportationinto
Mexi co had the general shape of crankshafts and were intended for
use solely as crankshafts. See Def.’s Statenent of Undisputed
Facts ¢ 16. Therefore, interpreting the undisputed facts in a
| i ght nost favorable to the non-noving party, the Court infers that
the articles were "blanks" within the neaning of the Explanatory
Note to GRI 2(a). Consequently, if, upon entering Mexico, the
Plaintiff’s goods coul d have been provi ded for el sewhere as bl anks,
then they were not correctly classified under subheading
8483. 10. 30, HTSUS, as a matter of |aw.  Thus, despite Section XV,
Note 1(f), the Court nust first address whether the articles were

cl assifiabl e under headi ng 7224, HTSUS.
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A) Heading 7224, HTSUS

Headi ng 7224, HTSUS, covers "sem finished products of other
alloy steel." Chapter 72, Note 1(ij), HISUS (1995), defines
"sem finished products" as "[o]ther products of solid section,
whi ch have not been further worked than . . . roughly shaped by
forging, including blanks for angles, shapes or sections." Chapter
72, Note 1 (ij) expressly covers blanks. Therefore, in review ng
whet her the subject inports were classifiable under headi ng 7224,
HTSUS, upon entering Mexico, the Court nust address whet her at that
time they were "not . . . further worked than . . . roughly shaped
by forging," so as to constitute a bl ank.

Chapter 72, U. S. Additional Note 2, HTSUS (1995), states,

For the purposes of this chapter, unless the context

provi des otherwi se, the term"further worked" refers to
products subjected to any of the followng surface

treatments: polishing and burnishing; artificial
oxi dat i on; chem cal surface treatnents such as
phosphati zing, oxalating and borating; coating wth
netal; coating wth nonnetallic substances (e.g.

enanel i ng, varni shing, | acquering, painting, coatingw th
pl astics materials); or cladding.

Plaintiff argues that, because it is undisputed that the
articles had not undergone any of the processes |listed above in
Brazil, they were not "further worked" wthin the neaning of
Chapter 72 before entering Mexico. See Pl.’s Mem in Qpp’'n to

Def.’s Mot. for SJ at 10-11. The definition of "further worked,™"
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however, is not limted to the note’'s listed surface treatnents.
U S Additional Note 2 expressly states that the term "further
wor ked" constitutes the listed surface treatnents "unless the
context provides otherwse[.]" Chapter 72, U S. Additional Note 2,
HTSUS. In this case, the context provides otherw se.

Chapter 72, Note 1(ij), HTSUS, defines "semfinished products
of other alloy steel" as products that have "not been further

wor ked than . . . roughly shaped by forging[.]" To read

"further worked" as limted to surface treatnments would render
unnecessary t he subsequent qualifying |l anguage, "than . . . roughly
shaped by forging.” The Court "should construe the statute, if at
all possible, to give effect and neaning to all the terns." Bausch

& Lonb, 148 F.3d at 1367 (citing United States v. Menasche, 348

U S 528, 539 (1955)). Therefore, in this context, the term
"further worked" is nore appropriately defined by its common
meani ng, which is "to form fashion, or shape an existing product

to a greater extent." Wnter-WIff, Inc. v. United States, 22 CIT

_ . __, 996 F. Supp. 1258, 1265 (1998) (determ ning that "further

wor ked" as used in heading 7607, HISUS, should be defined in

accordance with its common neaning).°

°Def endant cites various cases deci ded under anal ogous prior
tariff provisions in support of its argunent that the articles
were "further worked" wi thin the neaning of Chapter 72, Note
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As previously noted, it is undisputed that in Brazil: (1) the
articles were subjected to shot blasting, see Def.’s Statenent of
Undi sputed Facts § 6; (2) the articles’ mnmss centers were
est abl i shed by machi ning | ocator center points on each end, see id.

1 4; and (3) grease pockets were nmachined into the articles’

1(ij), HTSUS. See Mem in Supp. of Def.’s Mdt. for SJ at 10-11
(citing United States v. Anderson & Co., 2 . Cust. 350 (1911);
Edward W Daniel Co. v. United States, 67 Cust. C. 132 (1971);
Ford Motor Co. v. United States, 19 C.C. P.A 69 (1931); WR
Filbin & Co., Inc. v. United States, 63 Cust. Ct. 200, 306 F.
Supp. 440 (1969); E. Dillingham Inc. v. United States, 61 Cust.
Ct. 33 (1968)). Each of the cited cases reviewed one of the
following prior tariff provisions: (1) Tariff Schedul es of the
United States ("TSUS") Item 608. 25, TSUS (1967), which provided
for forgings "not machi ned, not tooled, and not otherw se
processed after forging"; (2) Paragraph 319(a) of the Tariff Act
of 1930, which provided for forgings "not machi ned, tool ed, or
ot herwi se advanced in condition by any process or operation
subsequent to the forging process”; (3) Paragraph 123 of the
Tariff Act of 1909, which provided for forgings "not machined,
tool ed, or otherw se advanced in condition by any process or
operation subsequent to the forging process[.]"

"Where the text of a tariff provision has undergone only
m nor changes fromthe TSUS to the HTSUS, the high val ues of
uniformty and predictability . . . counsel courts to credit
prior decisions interpreting the TSUS provision." Hewett-
Packard Co. v. United States, 189 F.3d 1346, 1349 (Fed. GCir.
1999) (citing Pina Western, Inc. v. United States, 20 CIT 110,
116-17, 915 F. Supp. 399, 404-05 (1996); H. R Conf. Rep. No. 576,
100'" Cong., 2d Sess. 515, 549-50 (1988)). Here, however, the
| anguage of Chapter 72, Note (ij), HISUS, is significantly
different than that used in the prior provisions. Therefore,
Def endant’s cited cases are not determ native of the matter at
hand. See Mtsubishi Int’'l Corp. v. United States, 182 F.3d 884,
886 (Fed. Cir. 1999)(holding that a judgnment interpreting
provi sions of the TSUS "does not apply to classifications nade
under differing | anguage of the nore recently enacted HTSUS").
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flanged ends with a lathe, see id. { 5. Def endant argues that
t hese processes denonstrate that the articles were "further worked
than . . . roughly shaped by forging” in Brazil, and therefore, the
articles did not enter Mexico as "sem finished products of other
alloy steel” wthin the nmeaning of heading 7224, HTSUS. See Mem
in Supp. of Def.’s Mot. for SJ at 8-9.

Shot blasting is the use of abrasive particles to strike and
to renove dirt and oxide from the surface of a netal workpiece.
See Dep. of Robert D. Kraft at 63 (Ex. Bto Pl.’s Mem in Qpp’'n to
Def.’s Mot. for SJ). Interpreting this evidence in a |ight nost
favorable to the non-noving party, it is possible to infer that
shot bl asting does not constitute "further work" because it does
not appear to form fashion, or shape the article to a greater

extent. See Wnter-WIff, 22 CIT at __, 996 F. Supp. at 1265.

Regarding the mass centering, it appears that the articles
were center marked in Brazil so that they could be properly
positioned in the machinery that further shaped the articles in
Mexico, see Pl.’s Resp. to Def.’s First Interrogs., No. 11(b)(7)
(Ex. Dto Pl."s Mem in Opp’'n to Def.’s Mot. for SJ), and it is
undi sputed that the mass centers were redone in Mexico, see Pl.’s
Counterstatenent § 1; Def.’s Reply at 4-5. Thus, it is reasonably

inferable that the mass centering was incidental--rather than
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further work--as it was perfornmed nerely in preparation for further
shaping and not to effect the final shape of the product.

It is undisputed, however, that the grease pocket machi ned
into the article in Brazil is 50 nmin dianeter and 13 mmdeep; is
not redone, processed, or touched in any way i n Mexico; and "exists
for the use of the finished crankshaft in a vehicle." Def.’s
Statenent of Undisputed Facts § 5. The machining of the grease
pocket, therefore, literally neets the common neaning of "further
work," as it alters the shape of the article to a greater extent,
particularly since the grease pocket is designed for use in the
conpl eted crankshaft.

"Even when nerchandise falls within the literal |anguage of
the statute, however, such literal interpretation should be
rejected if it produces a result contrary to the apparent

|l egislative intent."” Chevron Chemical Co. v. United States, 23 CI T

59 F. Supp.2d 1361, 1365 (1999)(citing Procter & Ganble

Mg. Co. v. United States, 19 C.C.P. A, 415, 419 (1932)); see also

EM Indus., Inc. v. United States, 22 CT , , 999 F. Supp.

1473, 1478-79 (1998)("Wiile construing a statute so as to carry out
the legislative intent requires that the court first look to the
statutory | anguage itself, . . . , that does not nean . . . the

court is foreclosed from also considering readily available
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gui dance from the Explanatory Notes as to the intended scope of
subheadi ngs. ") (citation omtted).

The precise issue is whether the machining of the grease
pocket constitutes further work than "roughly shaped by forging"
upon entering Mexi co. The Expl anatory Note defines "pieces roughly
shaped by forging" as follows:

These are sem -fini shed products of rough appearance and
| arge di nensional tolerances, produced from bl ocks or
i ngots by the action of power hamrers or forging presses.
They may take the formof crude recogni sabl e [sic] shapes
inorder that the final article can be fabricated w thout
excessi ve waste, but the headi ng covers ONLY t hose pi eces
whi ch require consi derabl e further shaping in the forge,
press, lathe, etc. The headi ng woul d, for exanple, cover
an ingot roughly hamered into the shape of a flattened
zi g-zag and requiring further shapi ng to produce a narine
crankshaft, but it would NOT COVER a crankshaft forging
ready for final machining. The heading simlarly
EXCLUDES drop forgings and pressi ngs produced by forging
between matrices since the articles produced by these
operations are ready for final machining.

Expl anatory Note 72.07(B) at 992.°

Pointing to the last sentence of the Explanatory Note,
Def endant argues that, because it is undisputed that the articles
as i nported into Mexico were "pressings produced by forgi ng between

matrices," a closed-die forging operation, the plain | anguage of

'The Explanatory Note to heading 7224, HTSUS, explains that
the provisions of the Explanatory Note to heading 7207, HTSUS,
apply, mutatis nutandis, to the products of heading 7224, HTSUS.
See Explanatory Note 72.24 at 1010.
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t he Expl anatory Note excludes the articles fromheadi ng 7224. See
Mem in Supp. of Def.’s Mt. for SJ at 13. The subsequent
qual i fyi ng | anguage, however, is nore instructive. That |anguage
provi des that the headi ng excludes these types of forgings "since

the articles produced by these operations are ready for fina

machi ni ng." Explanatory Note 72.07(B) at 992 (enphasis added).

Neither the HTSUS nor its legislative history expressly
defines "final machi ning." Defendant argues that "final machini ng"
as used in the Explanatory Note "neans the |less significant
machi ni ng done on forgings created by closed-die or drop forging
processes. " Def.’s Mem in Supp. of Def.’s M. for SJ at 15.
Accordi ngly, Defendant contends the Expl anatory Note expl ains that
headi ng 7224 covers only articles produced by open-die forging,
excl udi ng those produced by closed-die and drop forging. See id.
at 17-18. Because it is undisputed that the articles here were
produced by closed-die forging in Brazil, Defendant argues that
they were "ready for final nachining"” upon entering Mexico and were
therefore not classifiable under heading 7224, HTSUS.

Def endant’ s argunment has sone appeal. Open-die forging has
been defined as "[t]he hot nechanical formng of netals between

flat or shaped dies in which netal flow is not conpletely

restricted.” Metal s Handbook, Vol. 14 Fornming and Forging 9
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(Joseph R Davis ed., 9" ed. 1988). An open-die forging
"require[s] significant machining to achieve a finished part."

Handbook of Manufacturing Engineering 721 (Jack M \Wal ker ed.

1996) .
Cl osed-di e forging has been defined as "[t] he shaping of hot
metal conpletely within the walls of cavities of two dies that cone

toget her to encl ose the workpiece on all sides.” Mtals Handbook,

Vol . 14 Forning and Forging 2 (Joseph R Davis ed., 9'" ed. 1988).

"Wth the use of closed dies, conplex shapes and heavy reductions
can be made in hot metal within closer dinensional tolerances than
are usually feasible with open dies." 1d. at 75. Unlike open-die
forgings, "[c]losed-die forgings are usually designed to require
m ni mal subsequent machining." 1d.

Finally, drop forging has been defined as "[t]he forging
obt ai ned by hamrering netal in a pair of closed dies to produce the
formin the finishing inpression under a drop hamer[.]" 1d. at 5.
Drop forging i s used "where preci se di nensions are required[.]" Van

Nostrand's Scientific Encycl opedia 1611 (Dougl as M Consi di ne ed.,

7'" ed. 1989).
Under Defendant’s theory, "pressings produced by forging
between matrices"” refers to closed-die forging. Thus, because drop

forgi ng produces precise di nensi ons and cl osed-di e forging usual |y
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requi res m ni mal subsequent machi ni ng, Def endant argues that "fi nal
machi ni ng" in the context of the Explanatory Note neans "the |ess
significant machining required after closed-die or drop forging."
Mem in Supp. of Def.’s Mot. for SJ at 19. It is undisputed that
the articles were produced by closed-die forging in Brazil; thus,
Def endant concludes the articles were not classifiable under
headi ng 7224, HTSUS, upon inportation into Mexico.

There are, however, two main flaws with Defendant’s proferred

definition of "final machining." First, open-die forgings are al so

produced between matrices, i.e., dies. See Metals Handbook, Vol.

14 Fornming and Forging 9, 61 (Joseph R Davis ed., 9'" ed. 1988).

Therefore, it is not clear that the Explanatory Note' s use of
"pressings produced by forgi ng between matri ces" was i ntended only
to refer to closed-die forgings. Second, although cl osed-die
forging generally produces pieces that require only mninal
subsequent machining, this is not always the case. See id. at 75.
("Cosed-die forgings are usually designed to require mnim
subsequent nmachi ning.")(enphasis added). Thus, because it is not
clear that "final machining" was intended to be limted to the type
of machining follow ng closed-die and drop forging processes, the
Court declines to adopt Defendant’s definition of the term

Alternatively, Plaintiff--citing the depositions of two
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industry representatives--contends that "final machining" 1is
anal ogous to "finish machining,"” which is known in the industry as
the machining step that creates the final shape, size, and surface
finish of an article. See Pl.’s Mem in Qop’n to Def.’s Mt. for
SJ at 15; Pl.’s Statenment of Facts as to Which There Is a Genui ne
| ssue of Material Fact T 3.

"When a tariff term is not defined in the HTSUS or its
| egislative history, the terms correct nmeaning is its comon

nmeaning." Pillowex Corp. v. United States, 171 F.3d 1370, 1374

(Fed. Cir. 1999)(citing Mta Copystar Am V. United States, 21 F. 3d

1079, 1082 (Fed. Cir. 1994)). In ascertaining the common neani ng
of atariff term "the court may rely upon its own understandi ng of
the terns used, and it may consult |exicographic and scientific
authorities, dictionaries, and other reliableinformation sources."”

Br ooksi de Veneers, Ltd. v. United States, 847 F.2d 786, 789 (Fed.

Cr. 1988). Al though here the term "final machining" appears in
the Explanatory Notes, and not the tariff provision, the sane
anal ysi s serves as an appropriate guideline.

"Final" is defined as: "1. Forming or occurring at the end:

LAST[;] 2. O, relating to, or constituting the last elenent in a

series, process, or procedure." Webster’s 11, New Riverside

University Dictionary 478 (1988). |In the context of netal -working,
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"machi ning" 1is defined as: "Any one of a group of operations that
change the shape, surface finish, or mechanical properties of a
[metal workpiece] by the application of special tools and
equi pnent. Machining al nost always is a process where a cutting
tool renmoves material to effect the desired change in the

wor kpi ece.” 10 MG aw Hi Il Encycl opedia of Science & Technol ogy

275 (8'" ed. 1997); accord Handbook of Manufacturing Engineering 52

(Jack M Wl ker ed., 1996). Thus, the Court construes the conmon
meani ng of "final machining" as the end or last step in a series of
steps changi ng the shape, surface finish, or mechani cal properties
of a piece of netal.

This definition of final machining is consistent with the
Expl anatory Note’'s npbre general instruction that "the heading
covers ONLY t hose pi eces which require consi derabl e further shaping
in the forge, press, lathe, etc."” Explanatory Note 72.07(B) at
992. A lathe is a nachine tool that changes the shape, finish, or

size of a piece of netal by cutting off chips. See Handbook of

Manuf acturing Engineering 53 (Jack M \Walker ed., 1996).

Therefore, by including the lathe in its list of tools that may
considerably further shape the netal workpiece--as well as by the
use of "etc."--the Explanatory Note indicates that the definition

of "pieces roughly shaped by forging" includes pieces that require
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consi derable further shaping by machining. Those pieces that
nerely require the last stage of nodifying the article’ s shape by
machining, i.e., final machining, are excluded.

Moreover, this |line of the Explanatory Note is nore
instructive because it sets out a general rule for determning
whet her a netal workpiece is nerely "roughly shaped by forging."
Thus, enploying the definition set out in Explanatory Note
72.07(B), for netal pieces to be deenmed "roughly shaped by
forging," it is paranmount that they "require considerable further
shaping in the forge, press, lathe, etc.[,]" being of "rough
appearance and |arge dinensional tolerances[.]" Consistently,
Chapter Note 1(ij) indicates that blanks, which have "the
approxi mate shape or outline of the finished article[,]" see
Expl anatory Notes at 2, are an exanple of pieces that have not been
further worked than roughly shaped by forging.

As required by USCIT Rule 56(f), Plaintiff has "set forth
specific facts showng that there is a genuine issue" regarding
whet her the articles, upon their entry into Mexico, required
consi derable further shaping and exhi bited rough appearances and
| ar ge di mensi onal tol erances.

Regardi ng whether the articles still required considerable

shapi ng upon entering Mexico, Plaintiff clains that the articles
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underwent fourteen different machining operations in Mexico
covering 95% of each article's surface area. See Pl.’s Mem in
Qop’'n to Def.’s Mot. for SJ at 3, 12 (citing Dep. of Contreras at
89-90, Ex. €. Plaintiff also states that the machining in Mexico
renmoved up to one-third of the material fromcertain areas of each
article and between one-third and two-fifths of an inch of steel
fromother areas.® See Pl.’s Counterstatement § 2 (citing Dep. of
Kraft, Ex. B). Finally, Plaintiff explains that approximtely 21%
of the nass of each article was renoved in Mexico. See Pl.’s Mem
in Cop’'n to Def.’s Mot. for SJ at 3 (citing Dep. of Contreras at
81-82, Ex. C). Each of these facts also supports a finding that
the articles were of "rough appearance" upon entering Mexico.

Tol erances neasure the accuracy of the netal workpiece’s

di nensi ons. See Handbook of Manufacturing Engi neering 100 (Jack M

Wal ker ed., 1996). A "near-net-shape" forging exhibits close
di nensi onal tolerances and requires little, if any, subsequent
machining to achieve the finished product. See id. Plaintiff
clainms that, before entering Mexico, the articles had "tol erances
on the order of 254 microns in total tolerance on the forging
dianeters.” Pl.’s Mem in Qop’'nto Def.’s Mot. for SJ at 9 (citing

Dep. of Contreras at 51, Ex. C. Wthin Mexico, their surfaces

8Each of the foregoing facts is undisputed.
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were "machined to within 26 mcrons in total tolerance on these
sanme dianeters."” 1d. This approximately tenfold ratio of
tol erances between the article prior to entry in Mxico and the
finished product supports a finding that the articles exhibited
"l arge tol erances” upon entering Mexico.

Def endant concedes that Plaintiff has put forth evidence
supporting these points, but argues that sunmary judgnent is
nevert hel ess appropri ate because they are not material. The Court
agrees. Plaintiff may be able to prove at trial that each article
requi red considerable further shaping upon entering Mexico.
Nevert hel ess, the undi sputed fact that a grease pocket was nachi ned
into the article in Brazil indicates that it was "further worked
than . . . roughly shaped by forging" within the neaning of
Chapter 72 Note (ij) because the machining of the grease pocket
constituted the first step toward acconplishing the considerable
further shaping. Therefore, the subject articles were not
classifiable as "sem finished products of other alloy steel™ under
headi ng 7224, HTSUS, as a matter of |aw.

B) Headi ng 8483, HTSUS

Having held that the articles were not classifiable under
headi ng 7224, HTISUS, upon entry into Mexico, the Court reviews

whet her they were classifiable as unfinished crankshafts under
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subheadi ng 8483.10.30, HISUS, as Defendant naintains. As
previ ously noted, Defendant relies on GRI 2(a) in arguing that the
articles were classifiabl e under subheadi ng 8483. 10. 30, HTSUS, upon
entry into Mexico. See Mem in Supp. of Def.’s Mot. for SJ at 19-
20. That rule states, "Any reference in a heading to an article
shal|l be taken to include a reference to that article i nconplete or
unfinished, provided that, as presented, the 1inconplete or
unfinished article has the essential character of the conplete or
finished article.” CR 2(a).

Def endant argues the articles had the essential character of
crankshafts upon entry into Mexico "as it is uncontested that [they
were] the actual bod[ies] of the crankshaft[s], [were] intended for
use only as crankshafts, [had] the general shape[s] of the inported
crankshafts, and nothing [was] added in Mexico to the [articles] to
make themfini shed crankshafts.” Mem in Supp. of Def.’s Mdt. for
SJ at 20. Plaintiff counters that the "four factors cited by
Def endant as those inparting the essential character to the rough
forgings in question are sinply not relevant.” Pl.”s Mem in Qop’'n
to Def.’s Mot. for SJ at 17. In addition, Plaintiff argues that
Defendant’s classification fails to take into account numerous
essential characteristics of a finished crankshaft that the subject

articles |acked upon entering Mxico: surface condition, fina



Court No. 96-04-01274 Page 28

bal ance, and hardness. See id. at 19-20.
As previously noted, however, the Explanatory Note to GRI 2(a)
states,
The provisions of [GRI 2(a)] al so apply to bl anks unl ess
these are specified in a particular heading. The term

"bl ank” neans an article, not ready for direct use,
havi ng t he approxi mate shape or outline of the finished

article . . . , and which can only be used, other than in
exceptional cases, for conpletion into the finished
article .

Expl anatory Notes at 2. Here, it is undisputed that the articles
upon inportation into Mexico had the general shape of crankshafts
and were intended for use solely as crankshafts. See Def.’s
Statenment of Undisputed Facts § 16. Pursuant to the Explanatory
Not e, then, the subject articles were at | east bl anks upon entering
Mexi co. Therefore, enploying GRI 2(a), because the articles were
not provided for elsewhere in the HISUS as blanks, Custons
correctly determ ned that they were classifiable under subheadi ng

8483.10. 30, HTSUS, as unfini shed crankshafts upon entering Mexico.®

°The conclusion that the articles were properly classifiable
under headi ng 8483, HISUS, as unfinished crankshafts is bol stered
by the General Notes to Sub-Chapter |1V of Chapter 72, HTSUS,
whi ch covers headi ng 7224, HTSUS. See Expl anatory Notes at 1009.
The General Explanatory Notes instruct that sem finished products
of other alloy steel under heading 7224, HTSUS, "nay be worked
provi ded that they do not thereby assune the character of
articles or of products falling in other headings[.]" 1d.
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C) Concl usion

Because the subject articles were classifiable under
subheadi ng 8483. 10. 30, HTSUS, upon entering and departing Mexi co,
Custons properly determ ned that they did not undergo a change in
tariff classification in Mexico within the neaning of General Note
12(b) (ii1), HTSUS. Thus, the articles did not qualify as
originating in the territory of a NAFTA party. The Court grants

Defendant’s notion for sumrary judgnent on this issue.

1. Custons’ Failure to Conduct a Tinely Oigin Verification
Cust ons regul ati ons provide,

Except where a Certificate of Oigin either is not

submtted when requested . . . or is not acceptable .

, Custons shall deny or withhold preferential tariff
treatment on an inported good . . . only after initiation
of an origin verification . . . which results in a

determ nation that the i nported good does not qualify as
an originating good or should not be accorded such
treatment for any other reason as specifically provided
for el sewhere in this part.

19 CF.R 8§ 181.71 (1995). Here, however, although Plaintiff

submitted a Certificate of Oigin,! Custons did not conduct an

A Certificate of Origin is a docunent certifying that a
"good being exported . . . from Canada or Mexico into the United
States qualifies as an originating good for purposes of
preferential tariff treatnent under the NAFTA." 19 CF. R
§ 181.11 (1995). To claimNAFTA preferential treatnent, the U S
inporter must "make a witten declaration that the good qualifies
for such treatment . . . based on a conplete . . . Certificate of



Court No. 96-04-01274 Page 30

origin verification, as prescribed in 19 CF. R 8§ 181.72 (1995),
before denying the inported crankshafts NAFTA preferential
treat nent.

| nst ead, Custonms denied Plaintiff’s «claim for NAFTA
preferential tariff treatment in an advance ruling i ssued pursuant
to 19 C.F.R §§ 181.91-181.102 (1995). See NY 811617 (July 27,
1995). The inported crankshafts entered the United States in June
and July of 1995. By letter dated June 23, 1995, Plaintiff
requested a ruling on whether the crankshafts qualified for NAFTA
preferential treatnent. |In response, Custons issued its advance
ruling on July 27, 1995, determ ning that the crankshafts did not
qualify as "goods originating in the territory of a NAFTA party"”
wi thin the nmeani ng of General Note 12(b)(ii), HTSUS. Subsequently,
Custons |iquidated the goods, classifying them under subheadi ng
8483.10.30, HTSUS, with a duty rate of 3.5%ad valorem Plaintiff
protested the |iquidations in Decenber of 1995. After Custons
denied the protests, Plaintiff comenced the instant action by
filing a sumons on April 25, 1996.

Some tinme after the filing of Plaintiff’'s action, Custons

Oigin[.]" 19 CF.R § 181.21 (1995). Here, it is apparent that
Plaintiff based its claimfor NAFTA preferential treatnent on a
properly executed Certificate of Oigin. See Def.’s Mem in
Supp. of Mot. for Remand to Custonms and to Extend Tine in Wich
Def.’s Response to the Conplaint Is Due, Ex. A
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realized that it had failed to conduct an origin verification
pursuant to 19 CF.R 8§ 181.71 before denying Plaintiff’s goods
NAFTA preferential treatnment. Thus, Defendant noved for remand to
allow it to cure the procedural error. This Court granted
Defendant’s Mtion for Remand on April 22, 1997, and Custons
conducted the verification. Upon conpletion of the verification,
Custons again determned that Plaintiff’s crankshafts did not
qualify as originating goods under General Note 12(b)(ii), HTSUS.
Therefore, this action resuned.

In the second count of its amended conplaint, Plaintiff
clainms, "In the absence of atinely origin verification, 19 C F. R
8§ 181.71 requires that Custons |iquidate nerchandi se clained as
NAFTA originating at the NAFTA rate of duty.”" Pl.’s Second Am
Conmpl. ¥ 30. Moving for summary judgnent, Defendant counters that
NAFTA verification conducted after commencenent of this action does
not entitle the inported crankshafts to duty-free entry as a matter
of law. See Mem in Supp. of Def.’s Mdt. for SJ at 21. Because
Plaintiff does not controvert any of the material facts set forth
by Defendant, this Court finds that it is appropriate to resolve
this issue by summary judgnent. See USCIT Rule 56(i).

"As a general rule, an agency is required to conply with its

own regulations.” Kemra Fibres OY v. United States, 61 F.3d 866,
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871 (Fed. Cir. 1995). Here, however, neither the statute nor the
regul ati on specifies the consequence of nonconpliance. Therefore,
this Court nmust deci de whether Custons’ failure to conduct atinely
originverification automatically affords the subject i nports NAFTA
preferential treatnent.

"There is no question that when a governnent agency acts
"W t hout observance of procedure required by law,’ courts have the

power to set aside that action.” Sea-Land Service, Inc. v. United

States, 14 CIT 253, 257, 735 F. Supp. 1059, 1063 (1990)(citations
omtted), aff’d, 923 F.2d 838 (Fed. Cr. 1991). In reviewi ng an
agency’s procedural error for which the |aw does not prescribe a
consequence, however, it is well settled that principles of

harm ess error apply. See Intercargo Ins. Co. v. United States, 83

F.3d 391, 394 (Fed. Cir. 1996). The judicial reviewsection of the
Adm ni strative Procedure Act, 5 US C 8§ 706 (1994), instructs
that, in reviewi ng an agency’'s procedural actions, "’ due account
shall be taken of the rule of prejudicial error.”" 1d. (citing 5
US C 8 706). Under the rule of prejudicial error, or harnless
error analysis, the Court will not overturn an agency’'s action "if

the procedural error conplained of was harnless.” Bar nhart v.

United States, 7 CT 295 302, 588 F. Supp. 1432, 1437 (1984).

"The burden to denonstrate prejudicial error is on the party
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claimng the error was prejudicial."” 1d.; see also Kemra Fibres,

61 F.3d at 875.

Plaintiff, however, does not allege that it was prejudiced by
Custons’ failure to conduct a tinely origin verification. Rather,
Plaintiff raises three policy argunents as to why Defendant’s
procedural error should automatically render its denial of NAFTA
preferential treatnment void. Plaintiff argues that, if this Court
does not void Custons’ denial of duty-free treatnent: (1) 19 C F. R
8§ 181.71 would no longer have the force and effect of law, (2)
there would likely be reciprocal non-enforcenent of the provision
by Canada and Mexico; and (3) judicial efficiency would be inpeded
because NAFTA cl ai mants woul d have to bring court actions to nake
Custons conduct origin verifications. See Pl.’s Mem in Qop’'n to
Def.’s Mot. for SJ at 22.

Al though this Court is mndful of Plaintiff’s justifiable
concerns, the Court will not overturn Custons’ action wthout a
showi ng that Plaintiff was prejudiced by Custons’ procedural error

inthis case. See NLRB v. Seine & Line Fishernen’'s Union, 374 F. 2d

974, 981 (9'" Cir. 1967)(explaining that each case nust be
determ ned on its individual facts and, if errors are deened m nor,
adm nistrative orders should remain in force notw thstanding). The

Court does not condone Custons’ failure to conduct atinmely origin
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verification. Neverthel ess, because Plaintiff is wunable to
denonstrate that it was harned, the Court will not void Custons’
finding that the crankshafts were not NAFTA originating goods
wi thin the nmeani ng of General Note 12(b)(ii), HTSUS. In any event,
the circunstances of this case indicate that Plaintiff was not
actual ly prejudiced.

"Prejudice, [for purposes of harm ess error anal ysis], neans
injury to an interest that the statute, regulation[,] or rule in

question was designed to protect.” Intercargo, 83 F.3d at 396. A

revi ew of the NAFTA Agreenent and its | egislative history indicates
that a primary purpose of the origin verificationis to afford the
inporter notice prior to liquidation as to whether its inports
woul d qualify as NAFTA originating goods. See NAFTA Agreenent,

Article 506 T 11, reprinted in 1 North Anerican Free Trade

Agreenents: Treaty Materials Booklet 3 (James R Hol bei n and Donal d

J. Musch eds., 1994) ("NAFTA Treaty Material s"); NAFTA St atenent of

Adm ni strative Action ("NAFTA SAA") at 49 ("A determ nation by the
custons authorities of the inporting country that particul ar goods
do not neet NAFTA' s rules of origin. . . does not becone effective

until those authorities notify in witing both the inporter and the

person that conpleted the certificate of origin."), reprintedinl

NAFTA: Treaty Materials Booklet 8; Uniform Regulations for the
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Interpretation, Application, and Adm nistration of Chapters Three
and Five of the NAFTA ("Uniform Regul ations"), Article VI 1 19 &

20, reprinted in 2 NAFTA: Treaty Materials Booklet 29. I n

addi tion, NAFTA affords the inporter the right to adm nistrative
and judicial review of determnations resulting from origin
verifications. See NAFTA Agreenent, Article 510; NAFTA SAA at 51-
52; Uniform Regul ations, Article VIII.

Here, al though Custons did not conduct an origin verification
prior to denying Plaintiff’s goods preferential treatnent, it did
review and determne whether the goods qualified as NAFTA
originating goods inits advance ruling, NY 811617 (July 27, 1995),
prior to liquidation. An advance ruling may address "[w] hether a
good qualifies as an originating good under GCeneral Note 12,
HTSUS[.]" 19 CF.R 8 181.92(6)(v). Custons issued the advance
ruling on July 27, 1995, and liquidated Plaintiff’s inports the
follow ng Septenber, October, and Novenber. Thus, prior to
| iquidation, Plaintiff had notice as to how Custons would treat its
inports. See 19 CF. R § 181.100(a)(1) & (a)(2)(ii) ("An advance
ruling letter issued by Custonms . . . represents the official
position of Custonms with respect to the particular transaction or
i ssue described therein and is binding" with respect to both the

subject articles and all identical articles.). Finally, an
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inporter has the right to adm nistrative and judicial review of an
advance ruling. See 19 CF. R § 181.102. Therefore, although
Custons did not conduct a tinely origin verification, it did
determne whether Plaintiff’s crankshafts qualified as NAFTA
originating goods in a manner that afforded Plaintiff both tinely
notice and the right to judicial review These circunstances
indicate that Plaintiff was not prejudiced.

Second, Custonms on its own recognized the procedural error
and, upon voluntary remand, conducted a conplete origin
verification pursuant to 19 CF. R 8§ 181.72. 1In so doing, Custons
acknow edged that it would reverse its earlier positionif it found
that Plaintiff’s goods indeed qualified as originating in a NAFTA
territory. Therefore, although Custons did not conduct the
verification until after the commencenent of this action, it sua
spont e recogni zed the problemand renedied it, affording Plaintiff
a neaningful verification. Because Plaintiff itself did not
recogni ze the procedural error, and the eventual verification
merely confirmed Custons’ earlier finding, it is difficult to see
how Plaintiff could have been prejudi ced.

In sum Plaintiff fails to denonstrate how it was prejudiced
by Custons’ failure to conduct a tinely origin verification, and

the circunstances of this case indicate that Plaintiff was i ndeed
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not prejudiced. Therefore, applying the harm ess error analysis,
this Court will not void Custons’ |iquidation of the crankshafts as
non-ori gi nati ng under NAFTA. The Court grants Defendant’s notion

for summary judgnment on this issue.

[11. The Substantial Transformation Test

The mar ki ng provision, 19 U.S.C. § 1304 (1994), requires that
inports into the United States be conspicuously marked with the
nane of their "country of origin." Were, as here, an article is
not conpletely manufactured in one country, "[f]Jurther work or
material added to an article in [the other country] nust effect a
substantial transformation in order to render such other country
the "country of origin " within the neaning of 19 U . S.C. § 1304.

19 CF.R 8 134.1(b)(1995). In United States v. G bson-Thonsen

Co., Inc., 27 CC.P.A 267 (1940), the predecessor to the Court of

Appeals for the Federal Circuit held that a product undergoes a
"subst anti al transformation” if, as a result of further
manuf acturing or processing, the product loses its identity and is
transforned i nto a new product having "a new nane, character[,] and

use." 27 C.C.P.A at 273 (the substantial transformation test or

G bson- Thonsen test).

In Count 11l of its conplaint, Plaintiff alleged, "Having



Court No. 96-04-01274 Page 38

undergone a substantial transformation in Mexico, the crankshafts
are products of Mexico for purposes of the assessnent of duty and
Wi thin the neaning of 19 U S.C. § 1304." PlI.’s Second Am Conpl.
1 36. Thus, despite the requirenent of a tariff shift under
CGener al Note 12(b)(ii), HTSUS, Plaintiff argues that the
substantial transformation test requires a finding that Mexico is
the country of origin of the subject crankshafts for purposes of
mar ki ng, thereby affording them NAFTA duty preference. See id.

1 37.

Movi ng for sumrary judgnent, Defendant contends that the issue
of whether the inported crankshafts were substantially transforned
in Mexico is irrelevant as a matter of law. See Mem in Supp. of
Def.’s Mdt. for SJ at 28. Mor eover, Defendant argues that the
Court |l acks subject matter jurisdiction to hear the marking issue:
"It is black letter law that in the absence of an assessnent of
mar ki ng duties, or the exclusion or demand for redelivery of goods
due to i nproper marking, none of which occurred here, the question
of how i nported goods should be marked is not a protestable issue
under 19 U.S.C. 8§ 1514." Def.’s Reply at 28. The Court, however,
does not need to address the jurisdictional question because it is
clear that, regardless, the substantial transformation test is

irrelevant to whether Mexico is the country of origin of the
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i nported crankshafts as a matter of |aw.

First, the Court notes that the country of origin
determ nation for marking purposes under 19 U S C 8§ 1304 is
distinct from the determnation of whether a good is a NAFTA

originating good under General Note 12(b)(ii), HTSUS. ee Al can

Al um num _ Corp. V. United States, 165 F.3d 898, 901-02

(1999) (holding that the substantial transformation test was not
rel evant as to whether a good originated i n Canada for the purposes
of the United States-Canada Free Trade Agreenent under General Note
3(c)(vii)(B)(2), HTSUS (1993)); see also General Note 12(b)(ii),
HTSUS (1995).

Second, for the purpose of determ ning whether a good shoul d
be marked with a NAFTA territory as the country of origin, the
NAFTA Mar ki ng Rul es have displ aced the substantial transformation
test. The regulations at 19 CF. R 8 134.1(b) provide that, "for
a good of a NAFTA country, the NAFTA Marking Rules w il determ ne
the country of origin." "The ' NAFTA Marking Rules’ are the rules
promul gated for purposes of determ ni ng whet her a good i s a good of
a NAFTA country."” 19 CF.R § 134.1(j). The Secretary of the
Treasury pronul gated the NAFTA Marking Rules to be applied in the
United States at 19 C.F. R Part 102. Section 102.11 states that,

where a good i s not wholly produced in one country, "[t]he country
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of origin of [the] good is the country in which . . . [e]ach
foreign material incorporated in that good undergoes an applicabl e
change in tariff classification set out in 8§ 102.20[.]" 19 CF. R
8§ 102.11(a)(3)(1995). The NAFTA Marking Rules do not nention the
substantial transformation test ininstructing howto determ ne the
country of origin.

The statute expressly directs that the NAFTA Marki ng Rul es be
enpl oyed i n determ ni ng whet her to accord goods NAFTA preferenti al
duty treatnent. See CGeneral Note 12(a)(ii), HTSUS (" Goods that
originate in the territory of a NAFTA party . . . and that qualify

to be nmarked as goods of Mexico under the ternms of the marking

rules as set forth in requlations issued by the Secretary of the

Treasury . . . are eligible for [ NAFTA] duty rate[.]"). Therefore,
the statute authorizes the use of the tariff shift test, instead of
the substantial transformation test, for goods not wholly produced
inone country. Moreover, Plaintiff has failed to distinguish this
case from the circunstances underlying the Federal GCircuit’s

hol ding in Bestfoods v. United States, 165 F.3d 1371, 1375-76 (Fed.

Cr. 1999), cert. denied, 120 S. . 42 (1999)(holding that it was

valid for the Secretary of the Treasury "to adopt a construction of
the federal marking statute, for NAFTA goods, that was based on t he

tariff-shift approach instead of the G bson-Thonsen approach[]").
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Therefore, Dbecause the substantial transformation test is
irrelevant to the determ nati on of whether Mexico is the country of
origin of the crankshafts as a matter of law, the Court grants

Defendant’s notion for sumrary judgnent on this issue.

Concl usi on
For the foregoing reasons, Defendant’s notion for summary

judgnent is granted.

Donal d C. Pogue
Judge

Dat ed: December 21, 1999
New Yor k, New York
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CUMM NS ENGE NE COVPANY,
Pl ai ntiff,
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UNI TED STATES, Bef ore: Pogue, Judge
Court No. 96-04-01274
Def endant ,

Judgnent

This action has been duly submtted for decision, and this
court, after due deliberation, has rendered a decision herein;
now, in conformty wth said decision, it is hereby

ORDERED t hat Defendant’s notion for sunmary judgnent is

granted and final judgnent is entered for Defendant.

Donal d C. Pogue
Judge

Dat ed: December 21, 1999
New Yor k, New York



